
Police Powers 

The question that needs consideration is whether the Provincial Legislature is competent to legislate in respect of 
subject matter of Police. The issue raised by the Inspector General of Police against the draft bill of the “Police Order 
2012” which has been proposed by the Punjab Assembly centers upon the claim that the subject matter of Police is 
part and parcel of criminal law and criminal procedure thereby falling within the legislative competence of the 
Parliament.  In order to address this issue the Constitutional provisions governing the legislative competence of both 
the Parliament and Provincial Assemblies are looked at. 

142. Subject-matter of Federal and Provincial laws. 

Subject to the Constitution- 

(a)  [Majlis-e-Shoora (Parliament)] shall have exclusive power to make laws with respect to any matter in the Federal 
Legislative List; 

(b)Majlis-e-Shoora (Parliament) and a Provincial Assembly shall have power to make laws with respect to criminal 
law, criminal procedure and evidence; 

(c)Subject to paragraph (b), a Provincial Assembly shall, and Majlis-e-Shoora (Parliament) shall not, have power to 
make laws with respect to any mattter not enumerated in the Federal Legislative List;] and 

(d)Majlis-e-Shoora (Parliament) shall have exclusive power to make laws with respect to all matters pertaining to 
such areas in the Federation as are not included in any Province.] 

1143. 

Inconsistency between Federal and Provincial Law: 

If any provision of an Act of a Provincial Assembly is repugnant to any provision of an Act of Majlis-e-Shoora 
(Parliament) which Majlis-e-Shoora (Parliament) is competent to enact, then the Act of Majlis-e-Shoora 
(Parliament), whether passed before or after the Act of the Provincial Assembly, shall prevail and the Act of the 
Provincial Assembly shall, to the extent of the repugnancy, be void.] 

 

Pakistan is a federation with a strong federal government. Chapter 1 under Part V of the Constitution deals with the 

distribution of legislative powers between the federal government and provinces [1]. Article 142, as amended under 

the Constitution (Eighteenth Amendment) Act, 2010 (hereinafter "Eighteenth Amendment"), prescribes that 
Parliament shall not have powers to make laws with respect to any matter not enumerated in the Federal Legislative 
List. This List does not have the subject of policing. The Police service as such has always fallen in the lap of the 
province being a residuary subject. Therefore, the amendment to be made in the law relating to the police force, its 
composition, its constitution and its working deals with the subject matter which exclusively falls within the legislative 
competence of the provincial legislature especially in the aftermath of the 18

th
 amendment as also on account of the 

omission of the Concurrent Legislative List. However, criminal law, evidence and criminal procedure have remained 
subjects that are within the legislative competence of both Parliament and the provincial legislatures with federal laws 
overriding any conflicting legislation by a province (Article 143). The power that the provinces hold over the police 
forces is further given recognition in the Constitution itself and provides that police of one Province cannot exercise 
powers and jurisdiction in another Province without the consent of the Government of that Province (The Fourth 
Schedule-Article 70(4)- Federal Legislative List- Part II- 10

th
 Entry) 

The Indian Constitution can be used as a reference point to differentiate between criminal procedure and police. The 
subjects criminal law, criminal procedure are part of the Union List in the Constitution of India 1949 on which only the 
Parliament has power to make or repeal laws. However, the subject of Police falls within the purview of the State List 
which gives exclusive power to the State to make laws on the subjects mentioned therein. The Supreme Court of 

India in Prakash Singh and Ors v. Union of India ( 2006) 8 SCC 1 issued seven directives[2] to the Police Act 

Drafting Committee ( PADC) to draft a model police bill for India which was to be circulated amongst all the state 
governments. The state of Kerala modeled its Police Act 2011 on the model bill. 
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Furthermore, judgments from the superior courts in Pakistan lend support to view that the police has historically been 
a provincial subject.  In Inspector General of Police, Punjab, Lahore and others v Mushtaq Ahmad Warraich (P 

L D 1985 Supreme Court 159/178 ) Muhammad Haleem CJ declared that Police is within the legislative competence 
of the Provincial Legislature and the Police Act 1861 is a Provincial Act by reason of the subject – Police. And in the 
recent judgment passed by the Supreme Court of Pakistan in the Suo Moto case of Target killings in Karachi 
(SMC 16 of 2011), the learned Chief Justice stated that: 

“Primarily, it is the responsibility of the Provincial Government to maintain law and order in the territories of 

the respective Provinces for the purpose of smooth running of economic and social life …”[3] 

Therefore, it is submitted that the above mentioned cases support the view that matters of policing are within the 
competence of the Provinces. 

The courts in Pakistan have frequently referred to the concept of ‘pith and substance’ when considering the 

constitutionality of certain legislations[4]. In Sapphire Textile Mills ltd v. Collector of Central Excise and Land 

Customs Hyderabad 1990 CLC 456 Karachi 456/474 the Court held that: 

 “When the question is whether any impugned Act is within any one of the three Lists, or in none at all, it is 
the duty of the Court to consider the Act as a whole and decide whether in pith and substance, the Act is 
with respect to a particular category or not. This can be inferred only from the design and purport of the Act 
as disclosed by its language and the effect which it would have in its actual operation. [ Ref. Suleman J. in 
United Provinces v. Atiqua begum 1940 FCR. 110 and F.B. Ali v. State PLD 1975 SC 506 (624)]… 

…Subjects must still overlap and where they do the question must be asked what in pith and substance is 
the effect of the enactment of which complaint is made and in what list is it true nature and character to be 
found. If these questions could not be asked, much beneficent legislation would be stilled at birth, and many 
of the subjects entrusted to Provincial legislation could never effectively be dealt with.” [ Ref. Prafullah 
Kumar v. Bank of Commerce Khulna  PLD 1947 P.C.1] 

The principle was again invoked in Mian Ejaz Shafi and others v. Federation of Pakistan PLD 1997 Karachi 
604 wherein it was held that “ To determine the Constitutional validity of an Act, its pith and substance should be 

considered. In other words where a law is impugned as ultra vires, it is the true character of the legislation that has to 
be ascertained. That is, it must be ascertained whether the impugned legislation is directly in respect of the 
subject covered by any particular Article of the Constitution or touches the said Article only incidentally or 
directly. If it be found that the legislation is in substance one on a matter which has been assigned to the 
Legislature, there can be no question of its validity even though it might incidentally infringe on matters 
beyond its competence. [Ref. N.S. Bindra in his book on Interpretation of Statues, 7

th
 Edition, Page 977] 

As was held in Progress of Pakistan Co. Ltd v. Registrar Joint Stock Companies Karachi and Islamic Republic 
of Pakistan 1958 PLD 887 SC  that the Courts are to look to the object of the legislation as well as its effect. 

“It is beyond question that when an enactment apparently relates to subjects which are within the 
competence of two Legislatures then, in order to determine the question of the validity of the legislation it is 
the pith and substance of the impugned legislation that is to be looked to. It is clear too that in order to 
determine the pith and substance we first consider the whole scheme of the distribution of powers as 
between the Centre and the Provinces, and we then look to the object of the legislation as well as its effect.” 

Criminal procedure which refers to the rules which cover procedural issues such as criminal arraignment, bail, pre-

trial release, preliminary hearings, plea bargaining, criminal trials, and criminal discovery [5] do not lie at the core of 

the policing function which involves enforcement of law and order in a society. The proposition that police is a federal 
subject is naive to the extent that nowhere in the Constitution has it been explicitly stated so and neither can such a 
conclusion be drawn from the provisions of the Supreme law. Reliance of the Inspector General of Police on Articles 
142 and 143 of the Constitution is misplaced because by no stretch of interpretation the police force falls within the 
realm of criminal law or evidence or procedure. 

It is submitted that though the contents of the draft bill touch upon issues of criminal procedure, the proposed 
legislation in its pith and substance is one which concerns itself with the matters relating to the composition and 

functioning of the police force[6]. 
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Since the subject matter of Police is not provided in the Federal Legislative List it being a residuary matter falls within 
the competence of the Provincial Legislature. This view is also supported by the judgments pronounced by CJ 
Muhammad Haleem in  Inspector General of Police, Punjab, Lahore and others v Mushtaq Ahmad Warraich (P 
L D 1985 Supreme Court 159/178 )  and CJ Iftikhar Muhammad Chaudhry in Suo Moto case of Target killings in 
Karachi (SMC 16 of 2011). The fact that certain provisions of the draft bill of Police Order 2012 slightly touch upon 

the subject matter of criminal law and criminal procedure does not curtail the power of Provincial legislature to draft 
this bill as the true character of the legislation is determined by the doctrine of pith and substance. Therefore, even if 
the Police Order incidentally infringes upon matters relating to criminal law and criminal procedure it cannot be held to 
be invalid as in substance the legislation is on a matter that primarily deals with the organization of the police and 
does not seek to amend or contravene the federal laws relating to criminal procedure. 

Prepared by: 

Raza ur Rehman Asad 
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[1] The Constitution of 1973 provided only two legislative lists, namely Federal and Concurrent. While the Federal 

Government could legislate exclusively on subjects included in the Federal list, the laws concerning subjects 
mentioned in the Concurrent list could be amended by both Federal and Provincial Governments, subject to the 
proviso that in case any provision of the provincial legislation was in derogation was in derogation of the federal 
legislation, it would be of no effect to that extent, and the latter would prevail. 

[3] Paragraph 12 of SMC 16 0f 2011 

[4] The facts of the cases cited do not bear any particular resemblance to the case before us apart from enunciating 

the principles which have been reproduced. 

[5] Definition provided by Nolo’s Plain-English Law Dictionary. 

[6] For example, insertion of Article 18A which provides for the establishment of a Criminal Investigation Agency; 

establishment of District Public Safety and Police Complaints Commission which shall perform functions relating to 
complaints against the police officers serving in the District, encouraging police-public cooperation, preventing the 
Police from engaging in any unlawful activity arising out of compliance with unlawful of mala fide orders etc( Article 
37).  

 

 

http://advocategeneral.punjab.gov.pk/#_ftnref1
http://advocategeneral.punjab.gov.pk/#_ftnref3
http://advocategeneral.punjab.gov.pk/#_ftnref4
http://advocategeneral.punjab.gov.pk/#_ftnref5
http://advocategeneral.punjab.gov.pk/#_ftnref6

